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Yiiksek lisans tezi olarak sundugum bu calismayr bilimsel ahlak ve geleneklere
aykirt herhangi bir yola tevessiil etmeden yazdigimi, arastirmami yaparken hangi tiir
alintilarin intihal kusuru sayilacagini bildigimi, intihal kusuru sayilabilecek herhangi bir
bolime arastirmamda yer vermedigimi, yararlandigim eserlerin  kaynakgada
gosterilenlerden olustugunu ve bu eserlere metin icerisinde uygun sekilde atif yapildigini

beyan ederim.

Enstitii tarafindan belli bir zamana bagli olmaksizin, tezimle ilgili yaptigim bu
beyana aykir1 bir durumun saptanmasi durumunda, ortaya ¢ikacak ahlaki ve hukuki tim

sonuglara katlanmay1 kabul ederim.
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OZET

Orfiin, pecenin ser'1 hiikkmii iizerindeki etkisinin agiklanmasina ve alimlerin bu konuda
tercih ettikleri goriisiin bilinmesine acil bir ihtiya¢ vardir. Ciinkii 6rf Kur’an ve siinnet
nassiyla g¢elismedigi siirece ser'i bir delil sayilmistir. Pece konusu son zamanlarda ¢ok
tartisilan konulardan olmustur. Gelenek¢i ve modernist fikih¢ilar pecenin vuciibiyeti yahut
miistehaplig1 konusunda farkli goriislere sahiptirler. Bu nedenle ¢alismamizda pegenin ser'i
bir unsur sayilmasinda o6rfiin etkisine ve dort mezhep imaminin sunduklar deliller de dikkate
almarak bu konuda verdikleri hiikiimlere odaklanilmistir. Bu incelemelerin ardindan iginde
yasadigimiz ¢agin ruhuna en uygun goriis belirlenmeye caligiimistir.

Calismada tiimevarim yoOntemi, analitik yontem ve karsilagtirma yoOntemi takip
edilmistir. Tiimevarim yontemi kapsaminda pece konusunda derinlemesine ¢alisan alimlerin
ictihatlarindan 6ne ¢ikanlar tespit edilip agiklanmis, sonra savunduklar1 goriis cercevesinde
one stirdiikleri deliller belirtilmistir. Analitik yontemde ise farkli goriisler ve deliller tahlil
edilmig, bu delillerle istidlal gesitleri agiklanmistir. Karsilagtirma metodu ise, zikredilen
delillerin arasindan tercihe sayan ve en dogru olani tespit etmek icin birbirleriyle
karsilastirilmast seklinde uygulanmistir.

Calismada ulasilan sonucglardan en Onemlileri sunlardir: Sahih orf, ser'i ameli
hiikiimlerin ¢ogunda delil sayilmistir. Ciinkii “zamanin degismesiyle ahkamin degismesi
inkar edilmez” kaidesine muvafik olarak ser'i hiikiimlerin istinbat edilmesinde, insanlarin
donemden doneme ve mekandan mekana degisen orf ve adetlerinin etkisi vardir. Ulastigimiz
diger bir sonuca gore alimlerin ¢ogu kadinin yiiziiniin ve ellerinin avret olmadig1 goriisiinii
tercih etmektedir. Bu goriisii savunanlarin delilleri muhaliflerinin delillerinden ¢ok daha
giiclidiir. Ayrica bu goriiste, ¢agin sikintilarina karsi inanci ve tesettiirliyle miicadele
etmekte olan Miisliiman kadin i¢in bir kolaylik vardir. Bundan otiirli, 6zellikle fitneden
korunabiliyorsa, pecenin vacip olmadigini sdylemek kadini herhangi bir sikintiya sokmaz.

Anahtar Kelimeler: Pege Hiikmii, Tesettiir, Orfiin Delilligi, Avret, Gelenek.
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ABSTRACT

The importance of this topic lies in the urgent need to clarify the impact of custom on
the Islamic ruling in the veil (Nigab), and to know the most correct opinion of the Islamic
scholars regarding it; because custom is a considerable legal evidence for them, as long as it
does not conflict a text from the Qur’an and Sunnah, as the subject of the veil (Nigab) is one
of the topics that have been brought up recently for a lot of discussion, as the jurists differ in
its obligatory or its desirability, ancient and modern; therefore, my research focused on the
effect of custom on the legality of the veil (nigab), and its ruling according to the four
madhabs imams, by previewing their evidence, then weighing them; in order to reach what
fits with the essence of our age in which we live. | have followed in my research the
inductive, analytical, and comparative method, as for the inductive method, it was appeared
in extrapolating the opinions of the scholars who delved into the topic of the veil (nigab),
and clarifying its ruling, and then narrating the evidence they provided to infer what they
went to in this regard, as for the analytical method, it is appeared in the analysis of sayings
and evidence, and clarifying the aspects of inference with them, and as for the comparative
method, it is by comparing these evidences with each other, and weighing them, in order to
reach to the most correct and accurate ones. The research has reached important results,
such: The correct custom is an evidence in many practical Sharia rulings; because it has an
effect on deducing Sharia rulings that change according to people’s customs from one era to
another, and from one place to another according to the fundamentalist rule: (The change of
rulings with the change of times is not denied), one more result is also that the most correct
of the sayings of most scholars is that a woman’s face and hands are not Awrah; due to the
strength of their evidences in contrast to the weakness of their opponents evidences, in
addition to the facilitation in this opinion in our era which the Muslim woman is fighting
over her creed and her veil; therefore, saying that the nigab is not obligatory was easier for
her, especially if she has secured from temptation.

Keywords: the rule of the nigab - the veil - the custom's veracity - the awrah - the habit.
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