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OZET

Bu arastirmanin 6nemi, 6zellikle eskiden beri tilkenmez bir hayir ve ihsan kaynagi
oldugu icin, vakif konusunun dnemli konulardan biri olmasinda yatmaktadir. Bu nedenle
vakif sahibinin sartlarinin vurgulanmasi énemlidir. Ciinkii vakif konusu hukuk alaninda
calisan akademisyenler, yargiglar ve avukatlar i¢in yeterince anlasilir durumda degildir.
Ayrica Irak yasalari vakifla ilgili hususlari agik¢a belirtmeyip, bunu genel-gecer toplumsal
kurallar ve temel insan haklarina gore yerine getirmesi i¢in bireylerin sorumluluguna
birakmistir. Ortaya koydugumuz bu durum bizi, Irak hukukunda yer alan, vakif sahibini
ilgilendiren hiikimleri bir araya getirmeye sevk etmistir. Bu konuyla ilgili hiikiimler Irak
yasalar1 ve dort fikhi mezhepteki hiikiimlerle karsilastirilmis, Irak yasalarinm Islam

fikhina ne 6lglide uydugu ve ne dl¢lide uymadigi agiklanmustir.

Aragtirmada tiimevarim yontemi kullanilmistir. Bu, vakif hakkinda fikih kitaplar ve
Irak yasasi kitaplarinda yer alan maddelerin toplanip kiilli olarak degerlendirilmesi
yoluyla uygulanmistir. Boylece biitlinciil bir tablo ortaya konulup genel ilkeler tespit
edilecektir. Calismada kullanilan diger yontem karsilastirma yontemidir. Bu yontem fikih
kitaplar1 ve Irak yasasi kitaplarinda vakif sahiplerinin sartlar1 hakkinda verilen hiikiimlerin
karsilastirilmas1  yoluyla uygulanmistir. Ayrica c¢alismada analitik  yonteme
bagvurulmustur. Bu yonteme gore de vakfiye ve vakif sahibinin sartlariyla ilgili konular

ve sorunlar hakkinda Irak yasalarinin sessiz kaldig1 hususlar tahlil edilmigtir.

Calisma birtakim 6nemli sonuglara ulasmistir. En 6nemlilerinden biri sudur: Vakfiye
yasal olarak, vakif sahibinin teklifiyle kurulur. Bu da yalnizca vakif sahibinin sahsi
iradesiyle saglanan ve kabul gerektirmeyen bir s6zlesmedir ki vakif sahibi bunu, sahsi
malindan feragat ederek ve bu mal ilizerinde herhangi bir tasarrufta bulunulmasini
yasaklayarak yapar. Ulasilan diger bir sonuca gore, Irak yasalari, vakfi temel insan
haklarindan biri saymis olup, nasil uygulanacagini agiklamamis, bu konuyu dogrudan
Islam fikhina birakmustir. Yine arastirma sonucuna gore vakif sahibinin sartlarmdan
kastedilen, vakif sahibinin vakfiye kitabesinde belirttikleridir. Bu kitabe vakif sahibi

tarafindan onun 6zgiir iradesiyle yazilir. Burada vakfiyeden nasil yararlanilacagi ve vakfin
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bakiminin nasil yapilacagi konulariyla ilgili her detay agiklanir. Vakif sahibinin agikladigi

sartlarin uygulanmasi bazen vacip, bazen miistehap, bazen haram ve bazen de miibah olur.

Anahtar Kelimeler: Vakif, Vakif Sahibinin Sartlar1, Irak Yasasi, Temel Haklar, Vakif

Bakima.
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ABSTRACT

The importance of this research lies in the fact that the issue of endowment is one of
the important topics, especially since it was in the past an inexhaustible source of goodness
and giving; therefore, highlighting the endower conditions is important for its lack of
clarity among legal professionals, judges and lawyers who are in charge of the
endowment. And due to not explicitly stipulate matters related to the endowment in the
Iragi law, and its abandonment of the general rules governing individual obligations, and
the original and in kind rights, is what prompted me to collect all the provisions related to
the conditions of the endowment's owner in the Iraqgi judiciary, and to compare them with
Islamic jurisprudence, with an indication of the extent which the Iraqi legislator agrees
and contradicts what was stated in The four schools -Madhahib- of jurisprudence

regarding these rulings. In his research,

The researcher followed the inductive approach, by collecting and extrapolating the
subjects related to endowment from the jurisprudential resources and Iragi law books, with
the aim of reaching holistic relations and general principles, he also followed the
comparative approach, through comparison, between what was stipulated in
jurisprudential resources and Iraqi law books with regard to the endower conditions, as
well as he followed the analytical approach, by analyzing the issues and matters that the
Iragi legislator kept silent about in the endowment, including the conditions of the

endower.

The research has concluded to a number of results, such as: that the endowment is
legally established by the offer of the endower, it is a commitment established by the
endower's individual will by a purely dropping of the neck of the eye owned by
imprisoning it and preventing its disposal, and does not need acceptance, one more result
is that the Iraqi legislator considered the endowment as one of the original in-kind rights,
and did not indicate how it was established, but referred it directly to Islamic
jurisprudence, among the results also is that what is meant by the endower conditions is

what the endowers write down in the book of the endowment, viz, the authoritative of the
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endowment, dictated by the endower and of his own free will with regard to the benefit of
the endowment and the guardians of it, and what is related to that and branched from it;
The conditions for those who are standing are either obligatory, desirable, forbidden, or
permissible.

Keywords: Endowment - the endower condition - the Iraqi legislator - in kind rights - the

endowment supervision.
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