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OZET

Bu arastirma, insanlar arasindaki ortak sézlesmelerden biri olan hibe s6zlesmesini,
Mecelle-i Ahkam-1 Adliye'nin hibe boliimiinii inceleyerek, dort mezhep ile
karsilastirarak ele almaktadir. Arastirmanin 6nemi, islam hukukunun en énemli hibe
sOzlesmelerinden birini ele almasiyla vurgulanmaktadir ve Osmanli Devleti'nin
sonlarina dogru yarginin dayandigi Mecelle-i Ahkadm-1 Adliye'yi incelemektedir. Clinkii
Mecelle-i Ahkam-1 Adliye, ¢agdas hukuk materyalleri iizerine Islam hukukunu yazan
ilk dergilerden biri olarak kabul edilmektedir. Mecelle’nin Hanefi fikhini esas aldigi
bilinmektedir. Arastirma problemi ¢alismanin i¢inde yatiyor cumhurun ve Mecelle'nin
ortak ayni goriislere sahip olup olmadigini 6grenmek icin Mecelle'den hibenin
maddelerini ve hiikiimlerini ¢ikartip cumhurun goriisleri ile mukayese yaptik. Bir
yandan Mecelle ile Hanefi mezhebinin, diger yandan Mecelle ile cumhurun goriisii
arasindaki goris birligi ve ihtilaf alanlarint mukayese ettik. Ve Dergi hediye konusunda
Hanefi mezhebine i¢tihad mi1 ekledi, yoksa dort mezhep arasindaki igtihat farki ayni mi1
kald1? Bu arastirmada tiimevarimsal, karsilastirmali ve analitik yontemlerini kullandik.
Tlimevarimsal yontemi, fikih kitaplarinda ve Mecelle'de hibe ile ilgili konularin
takibinde kullandik. Karsilastirmali yontemi ise Mecelle'de anlatilanlar1 dort mezhepteki
kitaplarla karsilastirmak icin kullandik. Analitik yontemi ise goriisleri analiz etmek ve
cumhurun goriislerine ne 6l¢iide katildiklarini belirlemek i¢in kullandik. Aragtirmanin
ulastig1 en 6nemli sonuglar arasinda: Mecelle, Fukaha'nin ¢ogunlugunun goriisiine aykir
olarak, anne ve babanin miilkiyetini aldiktan sonra hibeyi geri almanin caiz oldugu ve
biiyiikbaba ile biiylikannenin cocuga bir sey hibe etmeleri halinde hibenin geri
alinmasinin caiz oldugu konusunda Hanefi mezhebiyle ayni1 goriistedir. Ayn1 zamanda
Mecelle, esler arasinda verilen hibeyi geri almanin caiz olmadigr konusunda Hanefi,
Maliki, Safii ve Hanbeli ulemasinin ¢ogunluguyla ayn1 goriistedir. Mecelle, hibeyle ilgili
boliimde ti¢c konuda Hanefi mezhebiyle goriis birligi icindedir: Hibenin tanimi, sartlari
ve hibeyi sozlesme ve makbuzdan sonra geri almanin caizligi. Mecelle dort konuda dort
mezheple ayni goriistedir: Hibeyi vermenin hiikmiiniin caiz oldugu, sartlar1 itibariyla,
esler arasinda hibeyi geri almanin caiz olmadig1 ve hastalig1 6liimciil olan birisine hibe

vermenin hiikkmiu.
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Bagis Sozlesmeleri.
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ABSTRACT

This thesis examines the gift (Hiba) contract, which is a frequent contract among
individuals, by looking after the chapter on gift in the Ottoman Courts Manual (Majalla
al-Ahkam al-Adliyya) and comparing it to the four accepted schools of jurisprudence.
The study's significance is underscored by the fact that it deals with one of the most
important donation contracts in Islamic jurisprudence. It also emphasizes the Ottoman
Courts Manual, on which the judiciary in the late Ottoman Empire depended. The
Majalla is regarded as one of the first attempts to codify Islamic law. The Majalla is
additionally acknowledged to have used Hanafi jurisprudence in its opinions. The
research problem lies in the study is investigate the legal materials linked to the
provisions of the gift in the Majalla to determine the extent of consistency of the
provisions expressed in the Majalla with the sayings of the jurists. Then we will compare
it to what jurists' opinions. This is accomplished by clarifying the areas of agreement
and disagreement between the Majalla and Hanafi schools of thought, as well as between
the Majalla and the opinions of other schools of thought. And did the magazine add
ijtihad to the Hanafi school of thought regarding gifts, or did the jurisprudential
difference remain the same between the four schools of thought? We used an inductive,
comparative, and analytical approach. In tracking topics relating to the gift and its
judgments in the books of jurisprudence, we used the inductive approach and the
comparative approach. To compare the rulings mentioned in the Majalla with what was
stated in the writings of the four schools of jurisprudence, and an analytical approach to
assess those viewpoints and establish the extent to which they are compatible with
Jamhur’s opinion. Among the most significant findings of the study: The Majalla agreed
with the Hanafi schools of thought on the permissibility of withdrawing a gift after
taking possession of it from the parents, grandfather, and grandmother if they gave it to
the child, which is opposed to the majority of jurists' opinion. The Majalla agreed with
the majority of Hanafis, Malikis, Shafi’is, and Ahmad in one of his two opinions
regarding the impermissibility of retracting a gift between spouses. The Majalla and the
Hanafi reached an agreement on three issues: the definition of the gift, its pillars, and
the possibility of retracting the gift. The Majalla agreed with the four schools of

jurisprudence on four topics: the ruling on giving a gift, its jurisprudence hukm which
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is Mustahabb, its circumstances, the impossibility of retracting it between spouses, and

the rulings on giving an actively dying person a gift.

Keywords: The gift (Hiba) contract, The Gift’s ahkam, The Ottoman Courts Manual,

Donation contracts.
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